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Re: ADM File No. 2003-62, Proposals re Michigan Rules of Professicné,i Coﬁdt;;ct .
Dear Chief Justice Canigan and Ms. Jamieson: |

As you know, proposals are being considered for widespread changes to the Michigan Rules of
Professional Conduct (MRPC) for the attorneys of the Michigan Bar. Following are comments
from the University of Michigan concerning the ownership of files and records, an issue that we
understand is being considered as part of the proposed MRPC.

For several reasons, files and records created at the request of or in the course of representing a
clent should be owned by the client, not the attorney. First, the client has employed and paid the
attorney to create such files. In many, if not most, cases the client has specifically directed the
attorney to create the specific documents and files contained in the files. In fact, almost without
exception, the attorney has even charged the client for the paper onto which the documents are
written. Further, the original files are often needed by the client in order to receive adequate
future legal representation on the matter. We do not see any justification for ownership lying
with any party but the client.

The rules should, however, provide for exceptions. For example, we understand that some states
provide for a lien on the files if the client does not pay the fees and costs associated with the
files, and this would seem to be the reasonable solution for non-paying clients. Also, accounting
documents, checking account records, and draft statements or bills should not be owned by the

client. Further, it is foreseeable that the attomey will have a legitimate desire to retain a

photocopy of all ora portion of the client’s file, for example for use in the event of malpractice
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action; the MCPR should provide that the attorney is able to retain a copy at his or her own
expense.

Although a rule has been proposed under which the client may obtain a copy of its file at its own
expense, in many cases possession of the original file is valuable in the future representation of
the client. For example, any original file in which the attorney obtains and retains original
documents may be invaluable to the client, for example in administrative proceedings such as
patent prosecution. In such cases, the attorney may retain originally signed and/or official
versions of many types of documents {or other evidence) for which a copy might not suffice in
the future. For example, many clients take part in patent prosecution activities with the United
States Patent and Trademark Office wherein original documents are sent to and received only
from the attorney of record. Several types of original documents are significantly more valuable
to the client than copies, such as various types of declarations signed by inventors and others,
assignment documents, original ribbon copies of patents, foreign filing licenses, and many types
of documentary evidence. In these instances, the attorney will never have an interest in the
originals that compares to that of the client.

In our experience, ownership of files is raised in cases where the client wishes to transfer its
representation on given matter to another attorney, and if the client has paid its bills, there is no
need for the attorney to retain the original file. Aside from internal business records of the
attorney, having a copy available to the attorney should satisfy any future needs of the attorney,
while providing the valuable originals to the client that often requires such files in order to obtain
the adequate legal representation to which it the entitled. The client’s right to pursue its legal
rights overrides the attorney’s lesser interest in file.

Sincerely, ‘ ; .
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